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REINVENTING CBP’S ANTI-COUNTERFEITING MEASURES  

Stop Counterfeit Goods 

Ensure Due Process Rights for Importers 

Facilitate Timely Decision-making and Release of Genuine Goods 

                
 

1. CBP’s Existing IPR Policies And Procedures Require Re-Engineering To Protect Against Entry Of 
Counterfeit Goods. The increasing presence of counterfeit goods in US commerce requires that CBP 
improve its ability to identify and seize violative goods. CBP is challenged by the volume of imports arriving in 
the US, the sophistication with which goods are counterfeited, and the serious health and safety concerns 
raised by many types of counterfeit products.  

2. CBP Must Also Improve Its Ability To Ensure Prompt Decision-Making And Release Of Lawful 
Products. Under current anti-counterfeiting procedures, CBP often causes unnecessary or prolonged 
detentions, and discriminatory product seizures which result in the loss of sales , profit and industry good will.  
The re-engineering of anti-counterfeiting protocols should alleviate rather than aggravate these problems. 

3. All U.S. Importers Should Cooperate With CBP To Ensure Prompt Verification Of Product 
Authenticity.  Any new or enhanced IPR-related procedures must provide a meaningful opportunity for U.S. 
importers to expedite verification of product authenticity, including meaningful notice of the goods being held  
and any IPR issues involved, an opportunity to inspect questioned goods and segregate unquestioned goods, 
and a reasonable opportunity to address questions of authenticity. 

4. CBP Must Not Shift To IPR Owners Its Responsibilities To Identify Counterfeit Goods While 
Safeguarding Confidential Import Information And Timely Releasing Legitimate Goods 

5. .  There is a great temptation for CBP to rely upon IPR owners, and not CBP officials or importers, to 
authenticate goods.  For example, the administration has proposed that CBP be authorized to provide samples 
to IPR owners -- prior to seizure and without protecting the confidentiality of the information involved in the 
importation -- based upon the suspicion of a CBP inspector that the goods might be counterfeit.  IPR owners 
may have a role in helping CBP determine whether or not a product is counterfeit,, but CBP must retain 
ultimate responsibility and control, must avoid disclosure of commercial information to competitors of lawful 
importers, and must provide a meaningful opportunity for U.S. importers to protect their proprietary business 
information and authenticate their goods. . 

6. CBP Must Not Adopt A One-Size-Fits-All Approach To All Products And All Industries.  Certain 
products pose particularly difficult challenges to CBP’s anti-counterfeiting efforts, such as high-tech products 
identifiable only through specific proprietary technical expertise; products posing special health, safety and 
security risks; and digital media with demonstrated history of sophisticated and early pirating. Special 
protocols should be fashioned to address these special problems, but those protocols are not needed or 
appropriate for other products or industries. Most industries and importers can expeditiously satisfy CBP of  
product authenticity through  available information, laboratory testing, examination of product labels, et al.    

7. Distribution Of Coded Samples To IP Owners Is Disclosure Of Confidential Business Information 
To A Competitor.  It is well-established that certain manufacturers embed products with hidden tracking 
codes solely to control and manipulate consumers’ access to genuine merchandise.  This is  often the case in 
industries where such tracking codes are not necessary to verify product authenticity or to otherwise protect 
the welfare of the American consumer.  Because these codes are created to identify the manufacturers’ desired 
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supply chain, the codes are easily relied upon by manufacturers to retaliate against other, third party 
distributors and/or importers. 

8. Importers And Distributors Deserve The Identical Rights To Due Process As All Other U.S. 
Importers.  U.S. importers with lawful title and ownership rights in genuine merchandise are entitled to due 
process procedures and protection of their proprietary business information. The preservation of these rights 
faces a great challenge each time CBP reviews an importation of branded products sold outside the 
manufacturer’s anticipated distribution chain. In those instances, providing third party intellectual property 
owners with unredacted product samples (i.e., products that bear tracking codes identifying proprietary supply 
chain information) prior to a determination that goods are counterfeit and/or prior to providing an 
opportunity for the importer to respond, constitutes a disclosure of proprietary information to a competitor 
and a denial of any due process standard.  CBP has the obligation and the ability to avoid this problem, by 
adopting procedures which (i), request or require importer verification of product authenticity as a condition 
of entry; (ii)  allow redaction of pre-seizure samples in all cases except where special circumstances justify; 
and/or (iii) adopt third-party testing which protects commercial information.   

9. Importer Safeguards Are Paramount To Protect Against Additional Entry Delays And To Protect 
The Rights Of All U.S. Importers.  AFTA understands that that the disclosure of product samples to rights 
holders by CBP of possibly counterfeit goods prior to detention can help CBP to make an early and accurate 
determination whether the goods are counterfeit.  However, CBP has an equal if not greater obligation to avoid 
inappropriate, unnecessary or premature disclosure of confidential commercial information to third party 
commercial competitors.  CBP can meet that obligation by any of several approaches, such as by providing the 
importer an opportunity to establish authenticity of its goods, providing for third-party testing, obtaining the 
information or expertise from the copyright owner for CBP to authenticate goods, et al. Moreover, if CBP does  
adopt a rule to provide coded samples to rights holders prior to seizure, it should also simultaneously adopt 
procedures to  protect against undue delay in cooperating and the unlawful use such information to the 
detriment of lawful third party importers and their suppliers..   
 

The Article on the following pages is reprinted from the June 2011 edition of “American Shipper”  
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